




POSITION PAPER

Oakland Touchdown EA: 04-0120L4 NOPC#4

A. Description of the Dispute:

On February 08, 2008, the Department suspended contractor’s excavation operations at cofferdams due to discharge
of sediment-laden runoff from stockpiled material into the Bay and discovery of fresh oil and fuel spills on the
trestle. See State Letter #473. The suspension was lifted on February 11, 2008, with the understanding that the
contractor would comply with their approved “Inside Cofferdam Excavation Plan,”also referred to as the “Marine
Based Structural Excavation Plan,”and would implement appropriate BMPs to manage the storage of excavated
material on site and bring the contract back into compliance with the requirements of the SWPPP. See State Letter
#480.

On February 15, 2008 the contractor filed an Initial NOPC #4, stating that the suspension was unwarranted due to a
supposedly minute amount of sediment entering into the Bay. See Exhibit 2. The Department found no merit in
contractor’s claim, see State Letter #504. The contractor responded that MCM was in full compliance with the
approved SWPPP, Turbidity Control Plan, Marine Based Structural Excavation Plan, the Special Provisions and the
permit and that there was merit in their claim. See MCM Letter #334. On February 28, 2008 the contractor submitted
a Supplemental NOPC #4, requesting $42,808.56 in compensation for idle equipment. Their initial analysis showed
no affect on contract completion date. See Exhibit 3.

B. Contractual Basis for Department’s Position:

Section 10-1.03, Water Pollution Control, of the Special Provisions requires the contractor to prepare and
implement an effective Storm Water Pollution Prevention Plan (SWPPP) and to comply with the requirements of
Department’s NPDES permits, Federal, state and local regulations, SWPPP & BMP Manuals and the Special
Provisions. The SWPPP requires the contractor to identify the sources of pollutants involved in construction
activities that affect the quality of stormwater discharges and appropriately select, correctly install and maintain best
management practices (BMPs) to prevent water pollution. The contractor is also required to implement a monitoring
program and conduct inspections of implemented BMPs at intervals specified in the contract and the SWPPP to
ensure compliance. Since SWPPP is a living document, it must be updated and amended whenever there is a change
in contraction activities or operations which may affect the discharge of pollutants to surface waters or when the
selected BMPs prove ineffective. The contractor is required to inform the Engineer of any identified discharge
immediately and submit a written report within 7 days of the discharge event and amend the SWPPP accordingly.
The contractor’s Water Pollution Control Manager (WPCM) has the primary responsibility for correct
implementation, inspection, maintenance and amendments to the approved SWPPP and must be available at all times
throughout the duration of the project. See Attachment A, Sections 100 through 600 of approved SWPPP.

Section 10-1.04, Turbidity Control, of the Special Provisions requires implementation of control measures to limit
transport of disturbed sediment into environmentally sensitive areas (ESAs). The contractor is required to prepare
and submit for approval a Turbidity Control Plan (TCP) that describes equipment used to do the work that has
potential to cause turbidity, operation schedule, deployment of turbidity control measures and containment
contingency. The contractor is required to incorporate the approved TCP into the approved SWPPP by amendment.

Section 10-1.43, Dredging, of the Special Provisions involves removal and disposal of marine sediment resulting
from barge access, structure excavation, pile alignment, temporary structures, and maintenance. A Dredging
Operation Plan and a Solid Debris Management Plan will be required. The contractor elected not to perform dredging
and submitted a “Marine Based Structure Excavation Plan”in lieu of “Solid Debris Management Plan”. The plan
describes MCM’s procedures for structure excavation operations, including transport and disposal, at the marine-
based pier locations. This plan was reviewed and accepted by the San Francisco Regional Water Quality Control
Board (SFRWQCB) and by the San Francisco Bay Conservation Development Commission (BCDC). The approved
plan was incorporated into the SWPPP as an amendment. See State Letter #250, and Attachment B, Marine Based
Structure Excavation Plan.



C. The Department’s Position

The Oakland Touchdown project is located within the jurisdiction of several environmental regulatory agencies
including the San Francisco Regional Water Quality Control Board and the San Francisco Bay Conservation
Development Commission. Various permits have been issued by these agencies to protect the water quality standards
and biological resources in the San Francisco Bay. The contract Special Provisions requires the contractor to develop
and implement workplans to comply with the specific requirements of these permits. Compliance with requirements
of one permit does not relieve the contractor from non-compliance with others. For example, full compliance with
the Turbidity Control Plan (TCP) or Marine Based Structure Excavation Plan does not ensure compliance with the
requirements of Stormwater Pollution Prevention Plan (SWPPP), even though the Turbidity Control Plan and Marine
Based Structure Excavation Plan are an integral part of the SWPPP by amendment. Contractor’s TCP was approved
on October 23, 2007, SWPPP on November 8, 2007 and the Marine Based Structure Excavation Plan on November
20, 2007.

Contractor’s Marine Based Structure Excavation Plan is very specific and was accepted by the SFRWQCB. When
the structure excavation began at Pier E20L, the contractor did not follow his approved plan. Stockpile location was
not lined with plastic to prevent water from excavated material from percolating into ground, water collecting in
stockpile location was not contained or pumped back into cofferdam, spillage and leakage on the trestle was not
contained and the excavated material mixed with oil and other pollutants fell into the Bay through the cracks and
openings in trestle. Contractor continued work through the rain events without employing BMP WM-3 to manage the
stockpiles. WM-3, Stockpile Management, requires all active stockpiles be covered, stabilized, or protected with
temporary linear sediment barrier prior to the onset of precipitation. The tracking caused by uncontrolled stockpiling
of wet excavated material became a major maintenance challenge throughout the duration of this operation and a
source of discharge of pollutants into the Bay. The overflow from the stockpiled material found its way into the Bay
at two occasions. The permits prohibit the discharge of any material other that the stormwater into storm drain
systems or waterways. Any discharge of pollutants is reportable to the Board immediately.

In the approved SWPPP, the contractor has identified sources of pollutants and selected Best Management Practices
(BMPs) to prevent water pollution and discharge. However, BMPs WM-3, Stockpile Management, WM-6,
Hazardous Waste Management, SC-5, Fiber Rolls chronically lacked maintenance or were incorrectly installed. NS-
11, Pile Driving Operations, some of the equipment used on the trestle lacked drip pans, NS-13, Material and
Equipment Use on Water, toe boards were missing to contain spills and prevent materials and debris from leaving the
trestle. SC-7, Street Sweeping and Vacuuming, a kick broom was used to remove sediments and mud from the trestle
and the roadway. The BMP Manual does not allow the use of kick brooms in SC-7. The contractor did not have a
WPCM on board between 1/11/08 and 2/15/08 in violation of the SWPPP.

The results of inspections by the Department SWPPP Inspectors and the Task Force were routinely communicated to
the contractor to help make corrections and enhance compliance. The contractor was asked to file a Notice of
Discharge for uncontrolled oil and sediment discharge into the Bay in two occasions. See State letter #462 and #473.
In both counts the contractor dismissed that a discharge had occurred and refused to file a Notice of Discharge as
required by the permit. In one response, MCM letter #311, the contractor stated, “… any suspicious looking
substance was cleaned up using oil absorbent cloth as soon as it was found.”It is the goal of the SWPPP and the
responsibility of contractor’s WPCM to identify pollutants and appropriately select BMPs to control pollution, and
not allow suspicious looking material to discharge into the Bay.

Since the start of the structure excavation operation on November 14, 2007, the Department has repeatedly asked the
contractor to maintain their BMPs and bring the contract into compliance with the requirements of the approved
SWPPP, Marine Based Structure Excavation Plan and the contract. Section 10-1.03, SWPPP Implementation, of the
Special Provisions states that if the contractor fails to conform to the provisions of the Water Pollution Control of
these Special Provisions, the Engineer may order the suspension of construction operations until the project complies
with the requirements of this section. The temporary suspension of work on 2/8/08 became necessary after
Department's written attempts to improve the compliance condition of the contract failed to produce desired results.
See Attachment C for State correspondence.
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NOPC #4 –Temporary Suspension of
Work due to SWPPP Non-Compliance
On February 08, 2008, the Department issued State

Letter #473 to suspend contractor’s excavation and
transportation of material from cofferdams

Reason –discharge of sediment laden runoff from
stockpiled material into Bay, fresh oil and fuel spills
discovered during SWPPP inspection on 02/07/08

 The suspension would be lifted once the deficiencies
were appropriately addressed

Contractor is to file a Notice of Discharge within 7
days of the discharge
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NOPC #4 –Temporary Suspension of
Work due to SWPPP Non-Compliance
On February 11, 2008, State Letter #480 the

Department allowed the resumption of work provided
the following conditions were met:
 The excavation storage site to be lined with filter fabric

in the center and the perimeter K-rails lined with plastic
to prevent water leaving

 The offloading of the excavated material does not
extend beyond the K-rails

 Crushed rock to be placed on unpaved work areas, as
agreed, to minimize mud tracking

 Excavation conducted in accordance with MCM’s
approved “Inside Cofferdam Excavation Plan”to
prevent excavated material from entering the Bay by
placing plastic on the trestle surface under the bucket.
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NOPC #4 –Temporary Suspension of
Work due to SWPPP Non-Compliance
On February 15, 2008 the contractor filed NOPC #4
 They stated the suspension was unwarranted due to

insignificant amount of sediment entering into the
Bay. Initial analysis shows no impact on contract
schedule

On February 18, 2008 the contractor submitted a
Supplemental NOPC

 They stated that their structural excavation
decreased environmental impacts because they were
allowed to excavate by dredging but chose to use
cofferdams instead
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Contractor’s Claim
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Contractor’s Claim

 Contractor is claiming $42,808.56 for idle equipment
and rental of sheet piles for 96 hours.

 Suspension was actually from Friday, 02-08-08 until
Monday, 02-11-08. Total duration 72 hours.

 Contractor had not worked Sundays five weeks
prior and 8 weeks post the incident.
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Contractual Basis

 Section 10-1.03 “Water Pollution Control”of the
Special Provisions requires:

Contractor to comply with the requirements of
Department’s NPDES permits, Federal, state and
local regulations, SWPPP & BMP Manuals

Designate a Water Pollution Control Manager
 Prepare a SWPPP
 Select water pollution control practices for year-

round, rainy and non-rainy season applications
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Contractual Basis - Continued

 Install, construct, inspect, maintain, remove, and
dispose of Water Pollution Control Practices specified
in the SWPPP and in the amendments

 Correct all deficiencies immediately
 Prepare amendments to the SWPPP when there is a

change in construction activities or operations which
may affect the discharge of pollutants to surface
waters

 Submit a “Notice of Discharge”within 7 days of
discharge event
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Contractual Basis - Continued

 Section 10-1.04, “Turbidity Control”states that work
shall consist of implementing control measures to
limit transport of disturbed sediments into ESAs

 Install turbidity control measures along ESAs
Monitor receiving water for increases in natural

background turbidity not to exceed limits (mg/l)
 Approved TCP shall be incorporated into SWPPP by

amendment
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Contractual Basis - Continued

 Section 10-1.43, “Dredging”–Dredging includes
removal and disposal of marine sediment resulting
from barge access, structure excavation, pile
alignment, temporary structures, and maintenance.

 A Dredging Operation Plan and a Solid Debris
Management Plan are required

Contractor elected not to perform dredging and
submitted a “Marine Based Structure Excavation
Plan”in lieu of “Solid Debris Management Plan”

 State Letter 250 on 11/20/07 approved their plan.
The approved plan to be incorporated into the
SWPPP as an amendment
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Contractual Basis - Continued

Plan incorporated into the SWPPP includes:
provisions for sheet pile cofferdams
using crane with clam bucket
 track mounted excavator
 temporary trestle for access
excavated material placed in Nottnagel box

designed to separate free water from material
with perforated bulkhead and water collection

stockpile location to be lined with plastic,
barricaded, water collected, and covered per
BMP WM-3 and WM-7
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CONTRACTOR’S POSITION

The contractor believes that the suspension of work on 2/8/08 was
a result of supposed discharge of a minimal amount of sediment
into the Bay. The contractor contends that clean water left the
project area and picked up sediment outside the project limits. They
also point out that this project has been permitted for dredging
operation to excavate the bridge footings. As a direct result of
contractor’s deciding to install cofferdams the environmentalists are
extremely pleased that tons of sediment will now not be released
into the Bay

The contractor believes that they are in full compliance with the
approved SWPPP, Turbidity Control Plan, Marine Based Structural
Excavation Plan, and the Special Provision. There is merit in
NOPC #4
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DEPARTMENT’S POSITION

The Department believes that the contractor was not in compliance
with the requirements of their approved SWPPP, Marine Based
Structural Excavation Plan, and the Special Provisions.

At the start of the structural excavation at Pier 20L (in water) on November
16, 2007, the contractor did not follow their approved Marine Based
Structural Excavation Plan. The stockpile area was not lined properly with
plastic, or barricaded, and water was not collected and removed as planed.
The contractor continued work during rain events without implementing
required BMPs WM-3 and WM-7. This violation resulted in a widespread
tracking problem throughout the work area. Tracked mud, mixed with oil
from leaky equipment, was a source of continuous discharge of pollutants
into the Bay. BMP NS-13 was not properly implemented. Some of the
equipment used on the trestle lacked drip pans. Kick broom was used to
remove sediments. Kick brooms are not allowed in SC-7.
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After trestle is in

Structure excavation and stockpile has begun
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Typical Excavation
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DEPARTMENT’S POSITION

Decks were not constructed under swing radius of
excavating equipment between the trestle and the
cofferdam to catch water/mud dripping from
bucket/clam. The contractor did not modify his plan to
resolve this tracking issue.
The implemented BMPs were not adequately
maintained.The Fiber roll used as perimeter control
along the north side of the work area adjacent to the
stockpile of excavated material was incorrectly installed
and caused the discharge of sediment into the Bay.
The contractor did not amend the SWPPP to reflect the
changes in the field operation and refused to file a
Notice of Discharge when required.
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DEPARTMENT’S POSITION

 The Department sent State Letters, mini memos, and
reports to identify and assist the contractor with the
SWPPP corrections.

 STL’s 236, 250, 312, 319, 324, 363, 369, 372, 378,
422, 436, 437, 440, 450, 461, 462, 463, 465, 468,
480, 504 were sent between 11/14/07 and 02/21/08

Mini memos sent on 11/16/07, 12/13/07, 12/20/07,
01/02/08, and 01/05/08

 SWPPP reports on 01/25/08 and 02/07/08
Weekly SWPPP inspections
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DEPARTMENT’S POSITION

The contractor was repeatedly requested to maintain the stockpile
of excavated material to prevent leakage and tracking of mud.
The project received several unfavorable ratings during several
SWPPP inspections by the Department SWPPP Inspectors and by
the inspection Task Force. This is in spite of advance notices
given to the contractor ahead of these inspections.

In general, same BMPs consistently lacked maintenance and
upkeeps as documented in compliance inspections.

The temporary suspension of work on 2/8/08 became necessary to
bring the contract back into compliance with contract requirements.

The Department finds no merit in NOPC #4.
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Mud on the Trestle
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Dec 12, 2007
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Dec 12, 2007
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Dec 12, 2007
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Dec 13, 2007
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Dec 13, 2007
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Dec 13, 2007



Nov 8, 2007
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